SERVED:. Septenber 7, 1999
NTSB Order No. EA-4787

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 7th day of Septenber, 1999

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-15676 and
V. SE- 15677
DAN S Al RCRAFT REPAIR, I NC., AND
LLOYD D. HOLLI NGSWORTH

Respondent s.

N N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator appeals the oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, rendered after an
evidentiary hearing held on August 10, 1999.' By that deci sion,

the | aw judge found that respondent Dan’s Aircraft Repair, Inc.

1 An excerpt fromthe hearing transcript containing the | aw
judge’s initial decision is attached.
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(“Dan’s Aircraft”) violated Federal Aviation Regulation (“FAR")
section 145.61, but that neither respondent violated, as all eged
by the Adm nistrator in each of her Energency Orders of
Revocation, FAR sections 43.12(a) and 45.13(c).? The |aw judge
thus reversed the revocation order agai nst respondent

Hol I i ngsworth’s airfranme and powerplant (“A&P") nechanic

certificate, and, as to respondent Dan’s Aircraft, declined to

2 Sections 43.12 (14 C.F.R Part 43), 45.13 (14 C.F.R Part 45)
and 145.61 (14 CF.R Part 145) provide, in relevant part, as
fol |l ows:

8 43.12 Muaintenance records: Falsification, reproduction,
or alteration.

(a) No person nmay nmake or cause to be nmde:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be nade, kept, or used
to show conpliance with any requirenment under this part;

* * * * *

8 45.13 Identification data.

* * * * *

(c) Except as provided in paragraph (d)(2) of this
section, no person nmay renpove or install any identification
plate required by 845.11 of this part, w thout the approval
of the Adm nistrator.

* * * * *

8 145.61 Performance records and reports.

Each certificated donestic repair station shal
mai nt ai n adequate records of all work that it does, nam ng
the certificated nechanic or repairman who perfornmed or
supervi sed the work, and the inspector of that work. The
station shall keep each record for at |east two years after
the work it applies to is done.



make a sanction finding because, he said, the issue was “noot.”3
We grant the Adm nistrator’s appeal.
According to the relevant portions® of the Administrator’s

conpl ai nts:?

® Prior to the hearing, but subsequent to her revocation order,
the Adm nistrator issued Dan’s Aircraft a new Air Agency
Certificate. At the hearing, the unrefuted representation by
counsel for the Adm nistrator was:

[ Because of] the way the regulation is
currently witten, the allegations in the
conpl ai nt [agai nst respondent Dan’s
Aircraft], even if established, are not a bar
to a subsequent application. [For u]nlike an
airman certificate, there is no one-year wait
[required by] the statute. M. Hollingsworth
[as owner of Dan’s Aircraft] made a new
application. He denonstrated the
qualifications[,] which are basically that he
have a sufficient physical plant, people
authorized to do the work and a mai nt enance
manual .  Anyone who can show he has those is
entitled to a certificate, so that’s why
[Dan’s Aircraft] has a certificate.

Hearing Transcript (“Tr.”) at 7. On account of counsel’s
confirmation that, notw thstanding affirmati on of her order

agai nst respondent Dan’s Aircraft, Dan’s Aircraft woul d
nonet hel ess be permtted to continue operations under the new y-
i ssued certificate, the | aw judge concluded the sanction issue
under the conplaint against Dan’s Aircraft was “noot.” W
guestion this reasoni ng, however, in light of counsel’s hearing
representation that the new certificate issued to Dan’s Aircraft
“doesn’t authorize . . . as nmuch as the previous one did[,] or

. . give . . . as nmuch latitude, so there is a difference.” |Id.
at 7-8.

* Several paragraphs of the conplaints -- 6, 7, and 11 -- as well
as the associ ated charge -- FAR section 43.15(a)(1) (14 CF. R
Part 43) -- were properly stricken by the | aw judge because the
Adm ni strator chose not to present supporting evidence. In

addi tion, although the conplaints alleged violations of FAR
section 43.12(a), the evidence presented was, generally, limted
to FAR section 43.12(a)(1).

> The wording of the Administrator’s orders against each
(continued .



2. On or about COctober 17, 1996, Dan’s Aircraft
Repair, a business owned and control |l ed by
you, began a project to build an aircraft for
a M. JimFejes using a fusel age and w ngs
provi ded by M. Fejes and other new and used
parts.

3. On or about Decenber 2, 1996, Dan’s Aircraft
Repair received the weckage of civi
aircraft N1590R, a Pi per Mdel PA-18.

4. At the time Dan’s Aircraft Repair received
the weckage of civil aircraft N1590R, the
above-referenced project had already
progressed to the point that the floorboards
had been installed and the frame had been
ref abri cked.

5. During the above-referenced project, you
removed or directed the renoval of the data
tag fromthe weck of NL590R and, w thout
authority fromthe Adm nistrator, affixed it
or directed that it be affixed to the
fusel age referenced in paragraph 2, and you
pai nted or directed the painting of markings
on that fuselage indicating that it was civi
aircraft NL590R

* * * * *

8. On or about March 25, 1997, you made entries
in a FAA Form 337 indicating EDO 89-2000
floats had been installed on civil aircraft
N1590R.

9. The formreferenced in paragraph 8 was
intentionally fal se because no floats had
been installed on this aircraft, and you knew
at the time you made the above entries that
fl oats had not been installed on this

(continued . . .)

respondent, filed as the conplaints in this proceeding, is
substantively the same, wwth mnor differences in wording to
account for the fact that one conplaint is issued against the
corporate entity of Dan’s Aircraft, and the other against its

i ndi vi dual owner and president, respondent Hollingsworth. The
conpl aint against Dan’s Aircraft also contains the section 145.61
al l egations (see footnote 14, infra).



aircraft.®

10. On or about April 1, 1997, you made or caused
to be made an entry in the maintenance
records of civil aircraft N1590R indicating
an annual inspection had been perforned on
civil aircraft N1590R and approving it for
return to service. |Included with this entry
was an entry indicating that the total tine
in service of the airframe was 1022.1 hours.

* * * * *

12. The entry referenced in paragraph 10

regarding the total tinme in service of the

airfranme was intentionally fal se because

1022. 1 hours was not the total tine of the

airframe that you had identified as civi

aircraft N1590R, and you knew at the tine you

made the entry that it was not correct.

At the hearing, it was established that respondent

Hol Il ingsworth is the owner and president of respondent Dan’s
Aircraft. In October 1996, respondents, who specialize in Piper
PA-18 Cub aircraft, began a PA-18 “rebuil d” project for custoner
JimFejes. Subsequently, in the mdst of the project,
respondents purchased and received the weckage of N1590R, an
aircraft that had been substantially damaged in a fatal crash in
the Brooks Muntain Range, Alaska.’ At the time respondents
recei ved the weckage of N1590R, substantial work had al ready

been conpleted on the project aircraft’s fuselage -- which

® The | aw judge di smi ssed the section 43.12(a) violation
associated with the allegations contained in paragraphs 8 and 9,
and the Adm nistrator did not appeal this ruling.

" Pictures of the weckage of N1590R show that, with the
exception of the enpennage, the aircraft suffered severe damage,
havi ng been crushed, essentially, fromthe propeller to aft of
the wings. Exhibit (“Ex”) A-1.



i ncorporated the franme and, apparently, other parts, froma
fusel age supplied by custoner Fejes without a data plate or other
identifying information® -- such that it had al ready been covered
with fabric.® Utimtely, at the conclusion of the rebuild
project in late March or April 1997, respondents delivered what
they alleged to be N1590R to Fejes. The |ogbooks, as well as
hearing testinony, indicate that very few, if any, of the parts
or conponents of the “rebuilt” N1590R -- with the exception of
the data plate -- cane fromthe sal vaged weck of N1590R. *°

The evi dence presented al so indicates that the frame used in
the “rebuil d’” of N1590R cane from N83395, Fejes’ old aircraft,
whi ch had accunul ated in excess of 4,000 total in-service

hours. Respondent Hollingsworth' s signed stanp entry in

8 Fejes also supplied the wings which were eventual ly installed
by respondents on the “rebuilt” NL590R

® According to respondent Hollingsworth, who testified he didn't
know fromwhat aircraft Fejes had acquired the fusel age and w ngs
he brought to him “it doesn’'t matter” whether the fusel age
installed in the “rebuilt” N1590R cane from Fejes’ old aircraft,
N83395. Tr. at 196. However, respondent Hollingsworth testified
that after conducting an annual inspection on N383395 in 1996, he
advised Fejes that, in his opinion, the aircraft (which, at that
time, had accunul ated in excess of 4,000 total hours in service)
woul d i kely not pass future annual inspection wthout cost-

prohi bitive mai nt enance because “the fabric, the cables, [and]
the floor boards were rotting.” Tr. at 189-190.

W find it telling that, in the face of the Adm nistrator’s
evi dence, respondent Hollingsworth did not nention any part or
conponent on the “rebuilt” N1590R that cane fromthe original
wr ecked aircraft.

1 FAA Inspector Kitchens testified that he obtained Form 337s
for repairs made to the airframe of N33395 that were filed in
Ckl ahoma City, and a conparison of those repairs with those found
on the franme of the “rebuilt” NL590R yi el ded a perfect natch.



N1590R s | ogbook, however, returning the aircraft to service
after the “rebuild,” indicates a total “airframe” tine in service
of 1,022.1 hours. '

The | aw judge found that, because respondents docunented the
fact that a used airfrane and wings fromanother aircraft were
substituted, and “it’s pretty clear when you read the | ogbook
that all of these parts and the engine is new,” the Adm nistrator
failed to prove that respondents intentionally falsified the
| ogbooks. *® Strangely, however, the |aw judge did not discuss
the section 45.13(c) allegation about the data plate, and,

instead, sinply sunmarily disnissed the charge.

2 The 1,022.1 hours of total airfrane time reported by
respondent Hol li ngsworth appears to be a carry-over fromthe
total aircraft tine recorded on the previous page of N1590R s

| ogbook during a 100-hour inspection performed approximately 3
weeks before the 1995 crash. Another pre-crash | ogbook entry
made during a 50-hour inspection after the 100-hour inspection,
however, indicates that even if this entry were otherw se proper,
the aircraft’s total tinme at the tinme of the crash exceeded
1,022.1 hours.

B3 A type-witten entry in NI590R s | ogbook lists, very
generally, the work that was done during the “rebuil d’ project,
including the fact that respondent Dan’s Aircraft “replaced the
fusel age with a used serviceable frame” and “replaced both w ngs
Wi th used serviceable wings[.]” Ex. A-6.

4 The |l aw j udge did uphold the section 145.61 charge agai nst
respondent Dan’s Aircraft. The conplaint alleges:

13. The records Dan’s Aircraft Repair made
concerni ng the above-referenced project do
not identify the nmechanic perform ng the work
on nost entries, and many entries | ack
detail ed and adequate descriptions of the
wor k per f or ned.

Al t hough respondent Dan’s Aircraft did not appeal that finding,
we note that it was adequately supported by the record. At the
(continued . . .)



On appeal, the Adm nistrator argues that the | aw judge
failed to decide the central issue in the case: whether
respondents legitimately repaired N1590R or, as the Adm nistrator
contends, inpermssibly transferred N1590R s data plate to an
aircraft they assenbled fromnew and used parts. The
Adm ni strator also argues that the |aw judge erred in dism ssing
the 43.12(a)(1) charge.' Respondents -- who subnitted a
jointly-filed appeal brief -- argue, essentially, that they did
not hi ng wrong. *°

This case turns, in the Admnistrator’s favor, on the

(continued . . .)

heari ng, respondent Hollingsworth agreed that for portions of the
wor k description -- incorporated by reference in the | ogbook
entry returning the aircraft to service -- it was not possible to

determ ne what work had been perforned by nmechanics at Dan’s
Aircraft.

1> The Administrator’s notion to exclude attachments to
respondents’ appeal brief, which she clains are inpermssible new
evi dence, is denied.

' Respondents al so unconvincingly argue that the issuance of a
new Air Agency Certificate to Dan’'s Aircraft, subsequent to the

i ssuance of the revocation orders against them proves that the
Adm ni strator’s conplaints are unfounded. See footnote 3, supra.
In addi tion, respondents conplain that they have been deprived of
their certificates in excess of the maxi mum period permtted
under procedural rules applicable to enmergency revocation
proceedi ngs, since they surrendered their certificates to the FAA
on June 25, 1999, and contend that, therefore, the | aw judge’'s
ruling should stand. Under Rule 54(b) (49 C F.R Section
821.54), however, the 60-day period wthin which the Board nust
deci de an energency appeal began on July 9, 1999, the day the
energency conplaints in this mitter were filed with the | aw
judge. Prior to that filing, the Board had not been advised by
the Adm nistrator of the existence of the enmergency actions, a
condition precedent to the commencenent of the 60-day review
period. See 49 U S.C. § 44709(e)(2).



| anguage published in the Federal Register on August 2, 1979,
when the Adm nistrator added subsection (c) to FAR section 45.13.
There, the Adm nistrator stated:

The FAA believes that the practice of

rebuil ding a wecked aircraft by replacing

al nost the entire aircraft and affixing the

identification plate which was recovered from

the weckage is not in the public interest.

This practice has been justified as

“mai nt enance” or “repair,” when it is in fact

a rebuilding of the aircraft. The only

person authorized to rebuild an aircraft is a

person who manufactures it under a type or

production certificate.
Ex. A-7. The preponderance of the evidence indicates that --
contrary to this prohibition -- respondents attached, or were
responsi ble for the attachnent of, the data plate fromthe weck
of N1590R to an aircraft entirely rebuilt fromnew and used parts
that did not come fromthe weckage of N1L590R  The | aw j udge
erred in finding that the Adm nistrator did not prove the
vi ol ati ons of FAR section 45.13(c).

Respondents’ contention that the Adm nistrator’s case

agai nst themrepresents an inperm ssible enforcenent of an
unascertai nabl e standard of when the scope of permssible repairs
are exceeded, is not persuasive. W think the | anguage published
in the Federal Register provided respondents with adequate notice
that their actions were inproper. Moreover, although respondents
correctly point out that alnost any part of the aircraft can be
repaired or replaced (as required by routine maintenance or
repair), they are sinply incorrect to then argue -- contrary to

the explicit |anguage published in the Federal Register -- that



there is no ascertainable prohibition to “replacing,”
concurrently, virtually all parts and conponents of a w ecked
aircraft and then attaching the wecked aircraft’s data plate to
this assenbl age of parts and conponents. This should be an
obvi ous notion for any A& nechanic, especially in light of the
substance of Part 45, but, in any event, the Adm nistrator has
t aken appropriate steps to i nform nechanics of her views.
Turning to the issue of whether respondents intentionally
falsified the flight time in the | ogbook of the “rebuilt” N1590R
when they returned the aircraft to service, we also think the | aw
judge erred in finding that the Admnistrator did not prove the
vi ol ations of FAR section 43.12(a). The elenents of intentional
falsification are: 1) a false representation; 2) in reference to
a material fact; and 3) nmade with know edge of its falsity. See,

e.g., Admnistrator v. Van Eaton, NISB Order No. EA-4435 at 4-5

(1996). On April 1, 1997, respondent Hollingsworth, in his
personal capacity as an A& nechani c and on behalf of Dan’s

Aircraft, signed a | ogbook entry for N1590R that stated, in part,

17 Respondents’ argunment that they are well-known, both

t hroughout the industry and within FAA, for their specialization
in “rebuilding” PA-18 aircraft, and that, even if they did err,
they did so mstakenly and with the inplicit approval of the
Adm ni strator’s agents who, over the past ten years, knew of
their practices and never objected, is equally unpersuasive.
Aside fromthe fact that respondent Hollingsworth never nmentions
a specific instance where the practices at issue here were
performed with the Adm nistrator’s know edge, respondents never
sought the Admnistrator’s averment to their “nmethods, practices
[or] techniques” with regard to the data plate or, for that
matter, her opinion as to whether the handling at issue here of
the data plate could be properly considered “necessary during
mai nt enance operations.” See FAR Section 45.13(d)(2).
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that “[t]he airframe identified herein is approved for return to
service” and recorded a “total in service” tinme of 1,022.1 hours.
The representation that the “airfrane” on the aircraft in 1997
had 1,022.1 hours was false and made with know edge of its
falsity because, if respondent Hollingsworth's testinony is to be
bel i eved, he did not even know which aircraft the replacenent
frame came from?®® M srepresentation of this information is

mat eri al because, clearly, it has the potential to m slead others
trying to assess the overall condition of the aircraft, and,
regardl ess of the current non-existence of officially-nmandated
time limts on the PA-18 airframe, applicability of regul atory

requirements.* Cf. Administrator v. Thunderbird Propellers,

8 Al'though we think it should be apparent fromthe | ogbook, at

| east with the benefit of the supplenental record we have before
us, that respondent Hollingsworth carried forward the total tinme
accunul ated by N1590R as of its |last 100-hour inspection before
the 1995 crash -- inproperly since the aircraft had accunul at ed
additional tinme by the tine it crashed -- it is also possible

t hat persons who review the | ogbook could rely on respondent

Hol lingsworth’s attestation that the “used servicable frane” he
install ed had accunul ated only 1,022.1 hours. Regardl ess,
however, of the questions the entries mght raise in the mnd of
a reasonably observant reviewer of the | ogbook, respondents
represented that the replacenent frane had a total tine
significantly less than the nore than 4,000 hours it actually had
accumnul at ed.

% The law judge’ s observation that, currently, there are no
Airworthiness Directives dependent on total airfranme tine
applicable to the PA-18 is irrelevant to the issue of intentional
falsification. Moreover, were such a restriction to be
promul gated in the future, as this record indicates has occurred
with other aircraft, those attenpting to determne its
applicability to N1I590R s repl acenent franme would be unable to
reliably do so. Finally, the |law judge's statenent that “one
frame woul d be as good as the other” is inconsistent with the
testimony of FAA Inspector Kitchens, and, where, as here, the two
frames have accumul ated significantly different amounts of tine
(continued . . .)
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Inc., NTSB Order No. EA-4648 at 6-7 (1998) (enphasizing the fact

that others may rely on records for an unanticipated but valid
pur pose) .

G ven our findings and conclusions, we agree with the
Adm ni strator that revocation of both certificates is the
appropriate sanction. W think the facts of this case do not
just support revocation of respondents’ certificates on the basis
of the section 45.13(c) violations, they also fall within
precedent that clearly mandates revocation for the section

43.12(a)(1) violations. See, e.g., Admnistrator v. Croll, NTSB

Order No. EA-4460 (1996) (one instance of intentional
falsification warrants revocation).

ACCCORDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator’s appeal is granted;
2. The |l aw judge’ s decision is reversed, in part; and
3. The Adm nistrator’s orders revoking the air agency

certificate of respondent Dan’'s Aircraft Repair, Inc., and al

ai rman mechanic certificates held by respondent Hollingsworth,
are affirnmed.

HALL, Chairman, FRANCI S, Vice Chairman, and BLACK, Menber of the

Board, concurred in the above opinion and order. HAMMERSCHM DT
and GOGLI A, Menbers, did not concur.

(continued . . .)

in service, contrary to combn sense.
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